
Provisional text

JUDGMENT OF THE COURT (Third Chamber)

7 March 2024 (*)

(Reference for a preliminary ruling – Taxation – Common system of value added tax (VAT) – Directive
2006/112/EC – Right to deduct VAT – Concept of taxable person – Principle of fiscal neutrality –
Principle of proportionality – Non-operating company – National legislation denying the right of

deduction, refund or offsetting of input VAT)

In Case C‑341/22,

REQUEST for a preliminary ruling under Article  267 TFEU from the Corte suprema di cassazione
(Supreme Court of Cassation, Italy), made by decision of 19  May 2022, received at the Court on
25 May 2022, in the proceedings

Feudi di San Gregorio Aziende Agricole SpA

v

Agenzia delle Entrate,

THE COURT (Third Chamber)

composed of K. Jürimäe, President of the Chamber, K. Lenaerts, President of the Court, acting as Judge
of the Third Chamber, N. Piçarra, N. Jääskinen (Rapporteur) and M. Gavalec, Judges,

Advocate General: A.M. Collins,

Registrar: C. Di Bella, Administrator,

having regard to the written procedure and further to the hearing on 14 June 2023,

after considering the observations submitted on behalf of:

–        Feudi di San Gregorio Aziende Agricole SpA, by R. Nicastro, avvocata,

–        the Italian Government, by G. Palmieri, acting as Agent, and by D.G. Pintus, P. Pucciariello and
F. Urbani Neri, avvocati dello Stato,

–        the European Commission, by A. Armenia, F. Moro and P. Rossi, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 28 September 2023,

gives the following

Judgment

1               This request for a preliminary ruling concerns the interpretation of Article 9(1) and Article 167 of
Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (OJ
2006 L  347, p.  1) (‘the VAT Directive’) and the principles of neutrality of value added tax (VAT),
proportionality, protection of legitimate expectations and legal certainty.



2        The request has been made in proceedings between Feudi di San Gregorio Aziende Agricole Spa (‘the
company Feudi’) and the Agenzia delle Entrate (Revenue Agency, Italy) (‘the tax authority’)
concerning the exercise of the right to deduct VAT.

 Legal context

 European Union law

3        Under Article 9(1) of the VAT Directive:

‘“Taxable person” shall mean any person who, independently, carries out in any place any economic
activity, whatever the purpose or results of that activity.

Any activity of producers, traders or persons supplying services, including mining and agricultural
activities and activities of the professions, shall be regarded as “economic activity”. The exploitation of
tangible or intangible property for the purposes of obtaining income therefrom on a continuing basis
shall in particular be regarded as an economic activity.’

4        Article 63 of that directive provides:

‘The chargeable event shall occur and VAT shall become chargeable when the goods or the services are
supplied.’

5        Article 167 of that directive provides:

‘A right of deduction shall arise at the time the deductible tax becomes chargeable.’

6        Article 168(a) of that directive is worded as follows:

‘In so far as the goods and services are used for the purposes of the taxed transactions of a taxable
person, the taxable person shall be entitled, in the Member State in which he carries out these
transactions, to deduct the following from the VAT which he is liable to pay:

(a)            the VAT due or paid in that Member State in respect of supplies to him of goods or services,
carried out or to be carried out by another taxable person’.

7        Under Article 273 of the VAT Directive:

‘Member States may impose other obligations which they deem necessary to ensure the correct
collection of VAT and to prevent evasion, subject to the requirement of equal treatment as between
domestic transactions and transactions carried out between Member States by taxable persons and
provided that such obligations do not, in trade between Member States, give rise to formalities
connected with the crossing of frontiers.

…’

 Italian law

8              Article 30 of the legge n. 724 – Misure di razionalizzazione della finanza pubblica (Law No 724 –
Measures to rationalise public finances), of 23  December 1994 (Ordinary Supplement to the GURI
No 174 of 30 December 1994) (‘Law No 724/1994), entitled ‘Shell companies. Valuation of securities’,
in the version applicable to the dispute in the main proceedings, provides:

‘1.      For the purposes of this article, public limited companies, partnerships limited by shares, limited
liability companies, general partnerships and limited partnerships, as well as non-resident companies
and entities of any kind, with a permanent establishment in State territory, shall be deemed non-
operational if the total amount of revenues, increase in inventories and income, excluding extraordinary
income as evidenced by the income statement, where required, is below the sum of the amounts
obtained by applying the following percentages:



…

4.            In the case of non-operating companies and entities, any excess of credit resulting from a
declaration submitted for the purposes of VAT shall not be eligible for reimbursement, nor may it be
offset … or transferred … Where, for three consecutive tax periods, a non-operating company or entity
does not carry out relevant transactions for VAT purposes of a value not less than the amount resulting
from the application of the relevant percentage referred to in paragraph 1, any such excess of credit
may not be carried forward for the purpose of offsetting the VAT payable in respect of subsequent tax
periods.

4a.      Where objective circumstances have rendered it impossible to achieve the revenues, increases in
inventory or income determined in accordance with this article, or have made it impossible to carry out
the relevant transactions for VAT purposes referred to in paragraph  4, the company concerned may
request that the relevant anti-avoidance provisions be disapplied.

…’

 The dispute in the main proceedings and the questions referred for a preliminary ruling

9        Vigna Ottieri Srl (‘the company Vigna’) was a company incorporated under Italian law that carried on
an economic activity of producing and marketing wine in the Campania region (Italy).

10           On 22 December 2010, the tax authority issued a tax assessment notice to the company Vigna, by
which it was indicated, in particular, that the company Vigna was considered to be a non-operating
company (a ‘shell company’) for the 2008 tax period on the ground that the amount of the output
transactions subject to VAT which the company Vigna had declared was below the threshold under
which, for the purposes of Article  30 of Law No  724/1994, companies are presumed to be non-
operational. It was also apparent from that tax assessment notice that such a threshold had not been
reached by the company Vigna over three consecutive tax periods, namely those of 2006, 2007 and
2008. Consequently, the tax authority refused the deduction of the VAT credit of EUR 42 108, claimed
by the company Vigna for the 2009 tax period.

11           The company Vigna brought an action against that tax assessment notice before the Commissione
tributaria provinciale di Avellino (Provincial Tax Court, Avellino, Italy). By judgment of 18 April 2012,
that court dismissed that action.

12           The company Feudi, which took over the company Vigna as from 27 September 2012, brought an
appeal against that judgment before the Commissione tributaria regionale della Campania, sezione
distaccata di Salerno (Regional Tax Court, Separate Salerno Chamber, Campania, Italy), which
dismissed that appeal.

13      On 27 March 2014, the company Feudi brought an appeal on a point of law before the Corte suprema
di cassazione (Supreme Court of Cassation, Italy), which is the referring court. In essence, the company
Feudi submits that the refusal to grant it the right to deduct VAT is incompatible with EU law.

14            The referring court states, in essence, that the Italian legislation at issue seeks to discourage the
formation of shell companies and, thus, to prevent legal persons which formally carry on an economic
activity, although they are in reality non-operational, from obtaining tax advantages. To that end,
Article 30 of Law No 724/1994 provides for a deterrent mechanism that is based on the presumption
that the non-operational nature of a company may be deduced from the fact that the return which may
reasonably be expected from the assets that it holds is lower than an income threshold specified by that
provision. A company could however rebut that presumption by demonstrating that that income
threshold could not have been reached during a given period due to objective circumstances.

15            It is apparent from the request for a preliminary ruling that, under that provision, non-operating
companies cannot be refunded a VAT credit set out on their declaration that arises in particular from an
amount of deductible VAT that is higher than the VAT collected. Nor can that credit be offset or
transferred. That credit can therefore be applied towards the VAT due in respect of subsequent tax



periods. However, where, over three consecutive tax periods, a non-operating company does not carry
out transactions for VAT purposes that are of an amount at least equal to the amount resulting from that
income threshold, that credit can no longer be carried forward. That company accordingly loses the
right to deduct VAT.

16      In those circumstances, the referring court asks, in the first place, whether the status of taxable person
and, consequently, the right to deduct input VAT paid may be denied to a company that carries out
transactions subject to VAT while not reaching the income threshold provided for by the Italian
legislation at issue, where that company does not demonstrate that objective circumstances rendered it
impossible to achieve income higher than that threshold. In that regard, the referring court is uncertain
whether such a practice is compatible with Article 9(1) of the VAT Directive from which it is apparent,
in essence, that the status of taxable person derives from the exercise, by the entity which is relying on
that status, of an economic activity.

17            In the second place, that court asks whether the Italian legislation at issue is compatible with
Article  167 of the VAT Directive and with the principle of VAT neutrality and the principle of
proportionality. That court states that, while the prevention of possible tax evasion, avoidance and
abuse is an objective recognised and encouraged by the VAT Directive, the measures adopted by the
Member States must not, however, go beyond what is necessary to attain that objective and, in
particular, those measures cannot be used in such a way that they would systematically call into
question the principle of VAT neutrality.

18      In the third place, the referring court asks whether the limitations of the right to deduct VAT provided
for by Article 30 of Law No 724/1994 must be regarded as being contrary to the principles of legal
certainty and the protection of legitimate expectations. The referring court considers that a taxable
person, where he or she carries out an economic transaction, is likely to be uncertain as to whether that
transaction may give rise to a right to deduct, or to obtain a refund of VAT, since the exercise of those
rights will be conditional on that taxable person having received a level of income in excess of the
threshold provided for by the Italian legislation at issue in a given tax year.

19      In those circumstances, the Corte suprema di cassazione (Supreme Court of Cassation) decided to stay
the proceedings and to refer the following questions to the Court of Justice for a preliminary ruling:

‘(1)            Is Article 9(1) of [the VAT Directive] to be interpreted as meaning that the status of taxable
person, and consequently the right to deduct input VAT paid or to be reimbursed input VAT paid,
may be refused where, in three consecutive years, the relevant transactions for VAT purposes
carried out are of a value which is not deemed commensurate – in that it is too low – with what
may, according to criteria pre-determined by law, reasonably be expected from the available
assets and the person or entity concerned is unable to demonstrate, as justification for that fact,
the existence of objective circumstances which have caused that result?

(2)            In the event that the first question is answered in the negative, do Article  167 of [the VAT
Directive], the general principle of VAT neutrality and the general principle that any restriction of
the right to deduct VAT must be proportionate preclude a provision of national law such as
[Article  30(4) of Law No  724/1994], under which the right to deduct input VAT paid on
purchases or to be reimbursed such VAT or to use such VAT in a subsequent tax period may be
refused where, in three consecutive tax periods, the relevant transactions for VAT purposes
carried out are of a value which is not deemed commensurate – in that it is too low – with what
may, according to criteria pre-determined by law, reasonably be expected from the available
assets for three consecutive years and the taxable person concerned is unable to demonstrate, as
justification for that fact, the existence of objective circumstances which have caused that result?

(3)      In the event that the second question is answered in the negative, do the EU law principles of
legal certainty and of the protection of legitimate expectations preclude a provision of national
law such as [Article 30(4) of Law No 724/1994], under which the right to deduct input VAT paid
on purchases or to be reimbursed such VAT or to use such VAT in a subsequent tax period may be
refused where, in three consecutive tax periods, the relevant transactions for VAT purposes
carried out are of a value which is not deemed commensurate – in that it is too low – with what
may, according to criteria pre-determined by law, reasonably be expected from the available



assets for three consecutive years and the taxable person concerned is unable to demonstrate, as
justification for that fact, the existence of objective circumstances which have caused that result?’

 The first question

20          By its first question, the referring court asks, in essence, whether Article 9(1) of the VAT Directive
must be interpreted as meaning that it may lead to a person being denied the status of taxable person for
VAT purposes where that person, during a given tax period, carries out transactions that are subject to
VAT and the economic value of which does not reach the threshold prescribed by national legislation,
which corresponds to the return that can reasonably be expected from the assets held by that person,
unless the latter shows that objective circumstances prevented that threshold from being reached.

21      The first subparagraph of Article 9(1) of the VAT Directive provides that a ‘taxable person’ means any
person who, independently, carries out in any place any economic activity, whatever the purpose or
results of that activity. The concept of ‘economic activity’ is defined in the second subparagraph of
Article  9(1) of that directive as covering any activity of producers, traders or persons supplying
services, including mining and agricultural activities and activities of the professions. It is further
specified that ‘the exploitation of tangible or intangible property for the purposes of obtaining income
therefrom on a continuing basis’ must be regarded as an economic activity.

22      Thus, analysis of the wording of Article 9(1) of the VAT Directive not only demonstrates that the scope
of the concept of ‘economic activity’ is very wide but also clarifies the objective character of that
concept, in the sense that the activity is considered per se and without regard to its purpose or results
(judgment of 25 February 2021, Gmina Wrocław (Transformation of the right of usufruct), C‑604/19,
EU:C:2021:132, paragraph 69 and the case-law cited).

23      It follows that the status of taxable person is not subject to the satisfaction of the requirement related to
a person carrying out transactions that are subject to VAT and the economic value of which exceeds an
income threshold set in advance, which corresponds to the return that can reasonably be expected from
the assets held by that person. The only relevant question in that regard is whether that person actually
carries out an economic activity and, as stated in paragraph 21 of the present judgment, that that person
exploits tangible or intangible property for the purposes of obtaining income on a continuing basis.

24            In the present case, it is for the referring court to determine whether, during the taxable periods at
issue, namely the taxable period 2008 and the two preceding taxable periods, in respect of which the
tax authority considered that the company Vigna was not operational, that company carried out such an
economic activity, within the meaning of the first subparagraph of Article 9(1) of the VAT Directive, as
interpreted by the case-law referred to in paragraph 22 of the present judgement.

25      Having regard to the foregoing considerations, the answer to the first question is that Article 9(1) of
the VAT Directive must be interpreted as meaning that it may not lead to a person being denied the
status of taxable person for VAT purposes where that person, during a given tax period, carries out
transactions that are subject to VAT and the economic value of which does not reach the threshold
prescribed by national legislation, which corresponds to the return that can reasonably be expected
from the assets held by that person.

 The second question

26      By its second question, the referring court asks, in essence, whether Article 167 of the VAT Directive
and the principles of VAT neutrality and of proportionality must be interpreted as precluding national
legislation under which the taxable person is denied the right to deduct input VAT on account of the
transactions subject to output VAT carried out by that taxable person being considered insufficient.

27      In that regard, it must be borne in mind that, in the first place, in accordance with the settled case-law
of the Court, the right of taxable persons to deduct the VAT due or already paid on goods purchased and
services received as inputs from the VAT which they are liable to pay is a fundamental principle of the
common system of VAT. The right of deduction provided for in Article 167 et seq. of the VAT Directive



is therefore an integral part of the VAT scheme and may not, in principle, be limited. That right is
exercisable immediately in respect of all the VAT charged on input transactions. The deduction system
is intended to relieve the taxable person entirely of the burden of the VAT due or paid in the course of
all his or her economic activities. Thus, the common system of VAT ensures complete neutrality of
taxation of all economic activities, whatever the purpose or results of those activities, provided that
they are themselves subject in principle to VAT. In so far as the taxable person, acting as such at the
time when he or she acquires goods or receives services, uses those goods or services for the purposes
of his or her taxed transactions, he or she is entitled to deduct the VAT due or paid in respect of those
goods or services (see, to that effect, judgments of 25  November 2021, Amper Metal, C‑334/20,
EU:C:2021:961, paragraph 23 and the case-law cited, and of 25 May 2023, Dyrektor Izby Administracji
Skarbowej w Warszawie (VAT – Fictitious acquisition), C‑114/22, EU:C:2023:430, paragraphs 27 and
28 and the case-law cited).

28      More specifically, it is apparent from Article 168 of the VAT Directive that, in order to enjoy a right of
deduction, two conditions must be met. First, the person concerned must be a ‘taxable person’ within
the meaning of the directive. Secondly, the goods or services relied on to confer entitlement to that right
must be used by the taxable person for the purposes of his or her own taxed output transactions and, as
inputs, those goods or services must be supplied by another taxable person (see, to that effect, judgment
of 8 September 2022, Finanzamt R (Deduction of VAT linked to a shareholder contribution), C‑98/21,
EU:C:2022:645, paragraph 39 and the case-law cited).

29           Regarding the second condition, which is the only condition concerned by the present question, it
should be borne in mind that, before the taxable person is entitled to deduct input VAT, the existence of
a direct and immediate link between a particular input transaction and a particular output transaction or
transactions giving rise to the right to deduct is, in principle, necessary. The right to deduct VAT
charged on the acquisition of input goods or services presupposes that the expenditure incurred in
acquiring them is a component of the price of the output transactions giving rise to the right to deduct
(judgment of 8 September 2022, Finanzamt R (Deduction of VAT linked to a shareholder contribution),
C‑98/21, EU:C:2022:645, paragraph 45 and the case-law cited).

30      However, a taxable person also has a right to deduct even where there is no direct and immediate link
between a particular input transaction and an output transaction or transactions giving rise to the right
to deduct where the costs of the goods and services in question are part of his or her general costs and
are, as such, components of the price of the goods or services which he or she supplies. Such costs do
have a direct and immediate link with the taxable person’s economic activity as a whole (see, to that
effect, judgment of 12  November 2020, Sonaecom, C‑42/19, EU:C:2020:913, paragraph  42 and the
case-law cited).

31      It follows from the foregoing considerations that no provision of the VAT Directive makes the right of
deduction conditional on a requirement that the amount of output transactions subject to VAT, carried
out by a taxable person during a given period, must reach a certain threshold. On the contrary, it
follows from the case-law cited in paragraph 27 of the present judgment, that the right to deduct VAT is
ensured, subject to satisfaction of the necessary conditions which it is for the referring court to
ascertain, irrespective of the results of the economic activities of the taxable person concerned.

32      In the second place, it should, however, be observed that the taxable person may be refused the right to
deduct VAT if it is established, in the light of objective evidence, that that right is being relied on for
fraudulent or abusive ends.

33            It must be noted that the prevention of possible tax evasion, avoidance and abuse is an objective
recognised and encouraged by the VAT Directive and that the Court has repeatedly held that EU law
cannot be relied on for fraudulent or abusive ends. Therefore, even if the substantive conditions for the
right of deduction are met, it is for the national authorities and courts to refuse that right if it is
established, in the light of objective evidence, that that right is being invoked fraudulently or abusively
(see, to that effect, judgments of 3 March 2005, Fini H, C‑32/03, EU:C:2005:128, paragraphs 34 and
35, and of 25  May 2023, Dyrektor Izby Administracji Skarbowej w Warszawie (VAT  – Fictitious
acquisition), C‑114/22, EU:C:2023:430, paragraph 41 and the case-law cited).



34            Since the refusal of the right of deduction is an exception to the application of the fundamental
principle constituted by that right, it is incumbent on the tax authorities to establish, to the requisite
legal standard, the objective evidence from which it may be concluded that the taxable person
committed VAT fraud or knew or ought to have known that the transaction relied on as a basis for the
right of deduction was connected with such a fraud. It is for the national courts subsequently to
determine whether the tax authorities concerned have established the existence of such objective
evidence (judgment of 25  May 2023, Dyrektor Izby Administracji Skarbowej w Warszawie (VAT  –
Fictitious acquisition), C‑114/22, EU:C:2023:430, paragraph 43 and the case-law cited).

35      As regards the abuse of rights, it follows from settled case-law that, in the sphere of VAT, an abusive
practice can be found to exist only if, first, the transactions concerned, notwithstanding formal
application of the conditions laid down by the relevant provisions of the VAT Directive and the national
legislation transposing it, result in the accrual of a tax advantage the grant of which would be contrary
to the purpose of those provisions. Second, it must be apparent from a number of objective factors that
the essential aim of those transactions is solely to obtain that tax advantage (judgments of 21 February
2006, Halifax and Others, C‑255/02, EU:C:2006:121, paragraphs  74 and 75, and of 25  May 2023,
Dyrektor Izby Administracji Skarbowej w Warszawie (VAT  – Fictitious acquisition), C‑114/22,
EU:C:2023:430, paragraph 44 and the case-law cited).

36            It follows accordingly from the case-law of the Court that the principle that abusive practices are
prohibited, which applies to the sphere of VAT, bars wholly artificial arrangements which do not reflect
economic reality and are set up with the sole aim of obtaining a tax advantage the grant of which would
be contrary to the purposes of the VAT Directive (judgments of 16  July 1998, ICI, C‑264/96,
EU:C:1998:370, paragraph  26, and of 25  May 2023, Dyrektor Izby Administracji Skarbowej w
Warszawie (VAT  – Fictitious acquisition), C‑114/22, EU:C:2023:430, paragraph  46 and the case-law
cited).

37      It must also be noted that the measures which the Member States may adopt under Article 273 of the
VAT Directive, in order to ensure the correct collection of VAT and to prevent evasion, must not go
beyond what is necessary to achieve the objectives pursued. Therefore, they cannot be used in such a
way that they would have the effect of systematically undermining the right to deduct VAT and,
consequently, the neutrality of VAT (judgments of 9 December 2021, Kemwater ProChemie, C‑154/20,
EU:C:2021:989, paragraph  28, and of 25  May  2023, Dyrektor Izby Administracji Skarbowej w
Warszawie (VAT  – Fictitious acquisition), C‑114/22, EU:C:2023:430, paragraph  47 and the case-law
cited).

38      In the present case, the referring court explains that Article 30 of Law No 724/1994 seeks to prevent
fraud by discouraging the formation of shell companies. Thus, the mechanism established by that
article is based on the presumption that, where the amount of output transactions carried out by a
company during a given taxable period does not reach a threshold calculated by following the criteria
laid down in that article, that company is not an operational company unless it succeeds in
demonstrating that objective circumstances justify that it could not have reached that threshold. In the
event of a company being considered a non-operating company, it may no longer exercise its right to
deduct VAT for the output transactions that it carried out during the taxable period at issue.

39      Such a presumption is based on a criterion, that of an income threshold, which is unconnected to the
criteria required for the purposes of demonstrating fraud or abuse, as is apparent from the case-law
cited in paragraphs 33 to 36 of the present judgment. That presumption is based not on the assessment
of whether the transactions subject to VAT were actually carried out during a given taxable period or
whether they were used in the strict sense in order to carry out output transactions, but only on the
assessment of their volume. It cannot, therefore, having regard to the case-law cited in paragraph 34 of
the present judgment, be regarded as being capable of demonstrating that the right to deduct VAT was
relied on fraudulently or abusively.

40           Entitlement to the right of deduction can be refused only if the facts relied on to demonstrate such
fraud or abuse have been established to the requisite legal standard, otherwise than by assumptions
(see, to that effect, judgment of 11 November 2021, Ferimet, C‑281/20, EU:C:2021:910, paragraph 52
and the case-law cited).



41      Furthermore, the Court has already held that a general presumption of fraud and abuse cannot justify a
fiscal measure which compromises the objectives of a directive (see, to that effect, judgment of
7 September 2017, Eqiom and Enka, C‑6/16, EU:C:2017:641, paragraph 31 and the case-law cited). In
the same way, it cannot be accepted that such a presumption, even a rebuttable presumption, leads to
the right to deduct input VAT paid being refused for reasons unconnected to the finding of a fraudulent
or abusive reliance on that right.

42            It follows that a presumption such as that described in paragraph 38 of the present judgment goes
beyond what is necessary to achieve the objective consisting in the prevention of fraud and abuse.

43      Having regard to the foregoing considerations, the answer to the second question is that Article 167 of
the VAT Directive and the principles of VAT neutrality and of proportionality must be interpreted as
precluding national legislation under which the taxable person is denied the right to deduct input VAT
on account of the transactions subject to output VAT carried out by that taxable person being considered
insufficient.

 The third question

44      In view of the answer given to the second question, and in so far as the third question is asked only in
the event of the second question being answered in the negative, there is no need to answer that third
question.

 Costs

45      Since these proceedings are, for the parties to the main proceedings, a step in the action pending before
the referring court, the decision on costs is a matter for that court. Costs incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

1.      Article 9(1) of Council Directive 2006/112/EC of 28 November 2006 on the common system
of value added tax

must be interpreted as meaning that it may not lead to a person being denied the status of
taxable person for value added tax (VAT) where that person, during a given tax period,
carries out transactions that are subject to VAT and the economic value of which does not
reach the threshold prescribed by national legislation, which corresponds to the return that
can reasonably be expected from the assets held by that person.

2.      Article 167 of Directive 2006/112 and the principles of VAT neutrality and of proportionality

must be interpreted as precluding national legislation under which the taxable person is
denied the right to deduct input VAT on account of the transactions subject to output VAT
carried out by that taxable person being considered insufficient.

[Signatures]

*      Language of the case: Italian.


